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Plaintiffs, all former enployees of Bl ockbuster, Inc.
(“Bl ockbuster”), brought this lawsuit alleging that their
enpl oynent was illegally termnated as a result of racial
discrimnation, in violation of Title VI| and 42 U S. C. 8§ 1981.
Bl ockbuster noves for sunmary judgnment on the ground, first, that
plaintiffs Blackwell-Mrray, Blanchard, Garner, Love-Cash,
Adiphant, and West have failed to exhaust their admnistrative
remedies as to their Title VII clains. As to the remaining
cl ai ms, Bl ockbuster argues that there are no genuine issues of
material fact and Bl ockbuster is entitled to judgnent as a matter
of law. Bl ockbuster’s notion for sumary judgnent wll be
granted, except as to Plaintiff Blanchard s clai m of

discrimnatory term nation.



BACKGROUND

A St ore Managenent

Def endant Bl ockbuster, Inc. is a video-rental conpany
wi th stores throughout the Phil adel phia area. Bl ockbuster’s
stores are organized into districts, each of which is overseen by
a district |leader (“DL”). Urbanek Decl. Y 4-5 (doc. no. 99).
Each DL is responsible for overseeing the overall financial
performance of the stores in his or her district. 1d. Each
store is managed by a store nmanager who reports directly to the
DL. 1d. Each store also has an assistant store manager, who
reports to the store manager, and either a second assistant store
manager or a shift | eader, who also reports to the store manager
Id. Finally, nost stores’ staffs also include several custoner
service representatives (“CSRs”); these enpl oyees general ly work
part-tinme and they do not have nmanagenent responsibilities. [|d.
M1 7.

Store managers, assistant store nmanagers, and shift
| eaders are known as “keyhol ders” because they have keys needed
to open and close their stores. 1d. 1Y 4-5. Wile on duty,
keyhol ders are responsible for the store’s products, custoners,

and staff. |d.

B. Enpl oyee Trai ni ng

Bl ockbuster trains its enployees differently for



different positions. CSRs are trained to work in public areas of
the store and their training focuses on custonmer service. [d. T
10. Assistant store manager trainees receive eight weeks of
training that includes an increased focus on “back office” tasks
i nvol vi ng paperwork and Bl ockbuster managenent processes. 1d. 19
9-10. Store nmanager trainees receive twelve weeks of training.
Id. § 8 Al store manager trainees nust conplete the training
program which includes making a successful oral presentation
before a panel, before they are pronoted fromtrainee to nanager.

ld. f 8.

C. SWAT Program

Bl ockbuster maintains a theft-prevention program known
as Shrink War Against Theft, or SWAT, to protect its merchandi se
fromtheft. Ubanek Decl.  30-31. Wen a store’s inventory
| osses reach a specified | evel, Blockbuster’s | oss prevention
departnment initiates a SWAT investigation to identify and prevent
theft. I1d. 9 31. 1In the course of the investigation,

Bl ockbust er requests supplenental infornmation about all store
enpl oyees’ crimnal histories. [d. The background check
conducted during the SWAT investigation is broader than the
background check Bl ockbuster conducts when initially hiring an

enpl oyee. |d.



D. Enpl oyee Di scipline Policy

Bl ockbust er mai ntains a progressive discipline policy,
referred to by the conpany as the Progressive Corrective Action
Policy, that governs Bl ockbuster’s responses to enpl oyee
m sconduct. Enpl oyee Handbook 17, Ex. 1, Def.’s Mdt. Summ J.
The policy provides for a progressively stronger reaction to
viol ati ons of Bl ockbuster’s enploynment policies: first, a verbal
war ni ng; second, a witten warning; third, a final warning; and
fourth, termnation of enploynent. 1d. However, under certain
circunst ances discipline mght be accelerated, even to the extent
that certain violations could lead to immediate termnation. |d.

The Bl ockbuster Enpl oyee Handbook groups viol ati ons of
Bl ockbuster policy into three classes: A (nost serious); B
(serious); and C (less serious). [d. According to the Handbook,
Class A violations “may be grounds for imediate termnation.”
Id. at 18. Cass Aviolations listed in the Handbook i ncl ude
“[g]ross negligence that endangers people or property,”
“falsification . . . of . . . Enployee Applications for
Enpl oynment,” or “refusal to cooperate in an investigation.” |d.
“Leaving a Bl ockbuster store unattended by a keyhol der is
consi dered gross negligence . . . and is grounds for imedi ate
termnation.” Urbanek Decl. § 12.

“After the first occurrence of a [Class B] violation,

the enpl oyee may receive a witten warning and be advised that a



recurrence may be grounds for term nation.” Enployee Handbook
21, Ex. 1, Def.’s Mot. Sunm J. Cdass B violations include

“[o] pening store |late and/or closing store early without District
Leader’s permssion.” 1d. A Cass Cviolation provides grounds
for a verbal warning, which may be docunented and placed in the

enpl oyee’ s personnel file. [1d. at 22.

1. EXHAUSTI ON OF ADM NI STRATI VE REMEDI ES

Before filing a civil action asserting a claimof
enpl oynent discrimnation under Title VII, a plaintiff nust file
a charge of discrimnation with the Equal Enpl oynent Qpportunity
Comm ssion (“EEOCC’) and must exhaust his or her admnistrative

renedies. 42 U S.C. § 2000e-5; Wiiters v. Parsons, 729 F.2d 233,

237 (3d Gr. 1984). Plaintiffs Blackwell-Mirray, Blanchard,
Garner, Love-Cash, diphant, and West concede that they did not
file individual charges with the EEOC, however, they argue that
under the “single filing rule,” they may “piggyback” off the
charge filed by Plaintiff Terry. Pls.” Mem Oop. Summ J. 45.

I n essence, they argue that Terry' s charge net Title VII's

exhaustion requirenent for all plaintiffs in this case.?

! At oral argunent, plaintiffs’ counsel conceded that,
under current Third Crcuit law, Terry’'s EEOC charge does not
nmeet the exhaustion requirenent for the other plaintiffs.
Plaintiffs are arguing that the single filing rule should be
extended to enconpass plaintiffs’ situation; they do not claim
that the rule applies to themin its current form The Court
declines to extend the single filing rule beyond the Iimtations
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“The single filing (or “piggybacking”) rule is a judge-
made exception to the requirenent that plaintiffs exhaust their

adm nistrative renedies prior to filing suit.” Ruehl v. Viacom

Inc., 500 F.3d 375, 385 (3d Gr. 2007). “*Under the single
filing rule doctrine, a plaintiff who has not filed an EECC
charge within the requisite tine period can join a class action
wi t hout satisfying either requirenent— exhaustion and filing-—if
the original EEOCC charge filed by the plaintiff who subsequently
filed a class action had all eged class based discrimnation in

the EEOC charge.’” |1d. at 386 (quoting Wialen v. WR G ace &

Co., 56 F.3d 504, 506 (3d Cir. 1995)).

As recently as 2007, the Third Grcuit has enphasized
the “limted application of the single filing rule to the
coll ective and class action context.” 1d.; id. 379 nn.4 &5
(l'imting the holding of the case to class actions certified
under Federal Rule of Cvil Procedure 23 or pursuant to
procedures for collective actions set forth in the Fair Labor
Standards Act, 29 U . S.C. § 216(b), and incorporated into the Age
D scrimnation in Enploynent Act, 29 U S.C. 8 626(b)). In Walen

V. WR Gace & Co., the Court of Appeals rejected the extension

of the single filing rule beyond the class action context to

cases involving the perm ssive joinder of plaintiffs under Rule

articulated by the Third Crcuit.
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20.2 56 F.3d 504, 506-07 (3d Cir. 1995). “[T]Jhe single filing
ruleis limted to plaintiffs who have undergone the class
certification process, because that process ensures notice and
possi ble conciliation of each class nmenber’s clains.”® Ruehl,
500 F.3d at 387.

Plaintiffs here have been joined perm ssively under
Rul e 20(a). The case was not filed as a class action, |let alone
certified as one. Therefore, plaintiffs do not qualify for
treatnent under the single filing rule as it has been limted by
the Third Circuit. Because they have failed to exhaust their
adm nistrative renedies, the Title VIl clainms of Plaintiffs
Bl ackwel | - Murray, Bl anchard, Garner, Love-Cash, diphant, and

West will be di sm ssed.

2 Federal Rule of G vil Procedure 20 provides that
“Iplersons may join in one action as plaintiffs if . . . any
guestion of |law or fact common to all plaintiffs will arise in

the action.” Fed. R CGv. P. 20(a).

3 Plaintiffs assert that the EECC charge filed by
Plaintiff Mark Terry contai ned all egations broad enough to put
the EEOC on notice that class issues were alleged. Pls.” Mem
Qop. Summ J. 47. For exanple, Terry' s charge alleged that
Bl ockbuster had “di scharged at |east 10-12 bl ack enpl oyees,” and
that Terry believed that black enpl oyees were being treated
differently than white enployees. 1d. Even if Terry all eged
that discrimnation was taking place on a cl ass-w de basis,
plaintiffs have not fulfilled the requirenent that the resulting
civil suit be certified as a class action. The Third Crcuit has
explicitly rejected the “suggestion that filing a charge with
al | egati ons broad enough to support a subsequent class action
lawsuit alleviates the burden of filing the class action itself,
with the attendant requirenent of class certification.” Ruehl,
500 F. 3d at 387.
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1. MOTION FOR SUMVARY JUDGVENT

Bl ockbuster noves for sunmary judgnent on all clains.
Because the Title VII clains of Plaintiffs Blackwell-Mirray,
Bl anchard, Garner, Love-Cash, diphant, and West are di sm ssed
for failure to exhaust, the Court considers the sunmary j udgnment
nmotion as to the followng remaining clains: Blackwell-Mirray’s 8§
1981 claimfor discrimnatory term nation; Blanchard's 8 1981
clainms of discrimnatory pronotion and term nation; Coleman’s
Title VI and 8 1981 clains for discrimnatory training and
termnation; Garner’s 8§ 1981 claimfor discrimnatory
termnation; Love-Cash’s 8§ 1981 clainms for discrimnatory
pronotion and termnation; Oiphant’s 8 1981 clains for
discrimnatory training and termnation; Terry's Title VI| and 8
1981 clains for discrimnatory termnation; and West’s § 1981
clainms for discrimnatory pronotion and term nation. Each

plaintiff’'s case is analyzed individually bel ow *

4 Al though plaintiffs joined their clains in a single
conplaint, each individual plaintiff’s case nmust be consi dered
separately. The Court initially allowed the joinder of the
cl ai mrs because the Conplaint alleged a pattern and practice of
di scrimnation based on a Bl ockbuster policy of segregating its
store and on Urbanek’s alleged role in each plaintiff’s case.
H'g Tr. 24:20-25:21, Dec. 20, 2005 (doc. no. 56). However,
plaintiffs have failed to show that their clains stemfroma
single policy or practice of discrimnation. Although plaintiffs
make nunerous references to Bl ockbuster’s “African-American”
stores, they have failed to show that Bl ockbuster had any
racially discrimnatory policies regardi ng enpl oynent and
staffing decisions. Blockbuster admts that it did have a
mar keti ng programthat tail ored advertising and novie offerings
to the denographics of custoners near Bl ockbuster stores.
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A Summary Judgnent St andard

Summary judgnent is proper when “the pleadings, the
di scovery and disclosure materials on file, and any affidavits,
show that there is no genuine issue as to any material fact and
that the novant is entitled to judgnent as a matter of |law.”
Fed. R Cv. P. 56(c). Afact is “material” if its existence or
non- exi stence woul d affect the outcone of the suit under

governing law. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). An issue of fact is “genuine” when there is
sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the existence of that
fact. 1d. at 248-49. *“In considering the evidence, the court
shoul d draw all reasonabl e inferences against the noving party.”

El v. Se. Pa. Transp. Auth., 479 F.3d 232, 238 (3d Gr. 2007).

“Al though the initial burden is on the summary judgnent
movant to show t he absence of a genuine issue of material fact,
‘“the burden on the noving party may be di scharged by show ng-t hat
IS, pointing out to the district court-that there is an absence

of evidence to support the nonnoving party’s case’ when the

However, plaintiffs have failed to show any |ink between this

mar ket i ng program and Bl ockbuster enpl oynent practices, much |ess
to the individual adverse enpl oynent actions conpl ai ned of by
plaintiffs.

The term nations and ot her adverse actions conpl ai ned
of by plaintiffs are separate events, involving different factual
and |l egal questions. Therefore, each claimw || be anal yzed
i ndi vi dual |y.
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nonnovi ng party bears the ultimate burden of proof.” Conoshenti

v. Pub. Serv. Elec. & Gas Co., 364 F.3d 135, 140 (3d G r. 2004)

(quoting Singletary v. Pa. Dep’'t of Corr., 266 F.3d 186, 192 n.?2

(3d CGr. 2001)). Once the noving party has thus discharged its
burden, the nonnoving party “may not rely nerely on allegations
or denials in its own pleading; rather, its response nust--by

affidavits or as otherwi se provided in [Rule 56]--set out

specific facts show ng a genuine issue for trial.” Fed. R Gv.
P. 56(e)(2).
B. D sparate Treatnent?®

The plaintiffs assert clains related to a variety of
enpl oynent situations--termnation, pronotion, or training. The

claims will be analyzed under the sane |egal framework because

5 Plaintiffs’ brief makes reference at various points to
the di sparate inpact of Bl ockbuster policies and to the hostile
wor k envi ronment at Bl ockbuster. However, plaintiffs’ conplaint
did not assert clains under either a disparate inpact or hostile
wor k environment theory; rather, the conplaint focused squarely
on the disparate treatnent allegedly suffered by each plaintiff
during his or her enploynent. Moreover, the argunent section of
plaintiffs’ brief simlarly asserts only a disparate treatnent
theory. Plaintiffs do not identify any specific Bl ockbuster
policy that, although facially race neutral, had a disparate
i npact on African-Anerican enpl oyees, nor do they argue that the
various incidents of discrimnation alleged add up to a hostile
wor k environment. Rather, they focus on exanples of hostility to
show that any legitimate reason offered by Bl ockbuster for
plaintiffs’ termnation is a pretext. See Aman v. Cort Furniture
Rental Corp., 85 F.3d 1074, 1080 (3d G r. 1996) (holding that
evi dence of a hostile work environnent may support claimthat a
proffered reason for termnation is pretextual).
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each claimasserts that a plaintiff was subjected to an adverse
enpl oynent action on the basis of race. Thus, each plaintiff
asserts a claimfor unlawful disparate treatnment. The clains
wi |l be analyzed identically regardl ess of whether the plaintiff

relies on § 1981 alone or on 8 1981 and Title VII. See Schurr V.

Resorts Int’|l Hotel, Inc., 196 F.3d 486, 499 (3d Gr. 1999) (“the

el ements of enpl oynent discrimnation under Title VII are
identical to the elenments of a section 1981 claini).

Clainms of disparate treatnent that are not supported
by direct evidence are subject to the burden-shifting analysis

set forth in McDonnell -Douglas Corp. v. Green, 411 U S. 792

(1973). Under this analysis, although the burden of production
shifts between plaintiff and defendant, the burden of persuasion

remains on plaintiff the entire tine. Sarullo v. U S. Postal

Serv., 352 F.3d 789, 799 n.10 (3d Cr. 2003); Sheridan v. E.|I

DuPont de Nenours & Co., 100 F.3d 1061, 1065 (3d G r. 1996).

First, a plaintiff nmust establish a prima facie case of

di scri m nati on. St. Mary's Honor Ctr. v. Hicks, 509 U S. 502,

506 (1993); MDonnell Douglas, 411 U S. at 802. In other words,

a plaintiff nust show 1) that he or she belongs to a raci al
mnority; 2) that he or she was qualified for the position in
guestion; 3) that he or she was discharged; and 4) that he or she

was term nated under circunstances that give rise to an inference
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of unlawful discrimnation.® Waldron v. SL Indus., Inc., 56 F.3d

491, 494 (3d Cr. 2005) (citing Tex. Dep't of Cnty. Affairs v.

Burdi ne, 450 U.S. 248, 253 (1981)).

The “central focus” of the prima facie case “is al ways
whet her the enployer is treating sone people | ess favorably than
ot hers because of their race, color, religion, sex, or national

origin.” Sarullo, 352 F.3d at 798. Although plaintiff need not

6 At tinmes, the Court of Appeals for the Third Crcuit
has suggested that the only acceptable nethod of establishing the
fourth elenent is to show that persons outside the protected
cl ass received nore favorable treatnment than the plaintiff, for
exanpl e, by showing plaintiff was replaced by a non-mnority.

See, e.qg., Josey v. John R Hollingworth Corp., 996 F.2d 632, 638
(3d Cr. 1993). However, as recently as April of this year, the
Third Grcuit has used the broader | anguage--“circunstances that
give rise to an inference of unlawful discrimnation’--inits
definition of a prinma facie case under Title VII. Woler v.
Ctizens Bank, No. 07-1035, 2008 W. 877168, at *2 (3d Cr. Apr.

2, 2008).

Moreover, in a slightly different factual context, the
Third Crcuit has rejected the notion that the only way of making
a prima facie case is to show that plaintiff was replaced by
soneone outside the protected class. In Sarullo v. United States
Postal Service, defendant argued that plaintiff could only
establish a prima facie case for discrimnatory hiring under
Title VII if he showed that, after defendant declined to hire
plaintiff, defendant hired a person from outside the protected
class. 352 F.3d at 797 n.7. The Court of Appeals enphasized
that “the prima facie test remains flexible and nust be tail ored
to fit the specific context in which it is applied.” [d. at 798.
It went on to hold that plaintiff need only show t hat defendant
hel d the position open and continued to advertise for an
applicant with qualifications simlar to plaintiff’s. 1d. at 797
n7. In light of Sarullo and Woler, the Court adopts the
definition of the prima facie case that allows plaintiff to
satisfy the fourth el ement by show ng circunstances that give
rise to an inference of unlawful discrimnation, either by
showi ng nore favorable treatnment to a specific non-mnority
enpl oyee or ot herw se.
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show a “precise kind of disparate treatnment” by conparing himor
herself to a simlarly situated individual from outside
plaintiff's protected class, plaintiff “nust establish sone
causal nexus between his nenbership in a protected class” and the
adver se enpl oynent decision conplaint of. |d. A plaintiff’s
subj ective belief that race played a role in an enpl oynent
decision is not, alone, sufficient to establish an inference of

discrimnation. Jones v. Cty of Philadel phia, 214 F.3d 402, 407

(3d CGr. 2000).
Establishing a prima facie case wll create the

presunption of unlawful discrimnation. St. Mary’'s, 509 U. S. at

506. “The burden [then] shifts to the defendant ‘to articul ate
sone legitimte, non-discrimnatory reason for the enpl oyee’s
rejection.”” 1d. The enployer may satisfy this burden “by
i ntroduci ng evi dence which, taken as true, would permt the
conclusion that there was a nondi scrimnatory reason for the
unfavorabl e enpl oynent decision.” Fuentes, 32 F.3d at 763.
Finally, “if defendant neets its burden, plaintiff nust be given
the opportunity to prove by a preponderance of the evidence that
the legitimate reasons proffered by defendant were not its true
reasons, but rather, a pretext for discrimnation.” 1d.

“The plaintiff may show pretext directly by persuading
the court that a discrimnatory reason nore likely notivated the

enployer.” 1d. “The enployee can al so show pretext indirectly
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by denonstrating that the defendant’s proffered explanation is
unworthy of credence.” 1d. However, “[p]laintiff cannot prevail
under Title VII nerely by establishing that the enpl oyer nade a

decision that was wong or mstaken.” Bray v. Marriott Hotels,

110 F. 3d 986, 990 (3d G r. 1997). Moreover, a finding that the
reason offered by defendant is pretextual “permts,” but does not
“conpel ,” a finding of unlawful discrimnation. Sheridan, 100

F.3d at 1066.

C. Anal ysis of Individal d ains

The parties agree for purposes of this notion that each
plaintiff belongs to a protected class and was qualified for his
or her position. Blockbuster argues that the plaintiffs’ clains
should fail because each plaintiff is either unable to establish
the remaining elenents of a prima facie case or unable to show
that Bl ockbuster’s legitimate reason for the adverse enpl oynent
action in question is pretextual. The clains of the plaintiffs

are anal yzed i ndividually bel ow

1. Christian Bl ackwel | - Murray

Bl ackwel | - Murray asserts clains for discrimnatory
termnation under Title VII and § 1981. It is undisputed that he
failed to exhaust his admnistrative renmedies. Therefore, his

Title VIl claimwill be dism ssed. The Court concl udes that,
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al t hough Bl ackwel | -Murray established a prina facie case of
discrimnation, he fails to point to evidence fromwhich a jury
coul d concl ude that Bl ockbuster’s proffered legitimte reason for
his term nation was pretextual. Therefore, the notion for
summary judgnent will be granted as to Blackwell-Mirray’s claim

under § 1981

a. Facts

Bl ackwel | -Murray was hired by Raynond Pietak as an
assi stant store manager for the Wncote store on Cctober 22,
2003. Ex. 16, Def.’s Mot. Summ J. At the tinme of Blackwell -
Murray’ s enpl oynent, Brian Joseph was the Bl ockbuster District
Leader of the district containing the Wncote store. Joseph
Decl. 1 5. A SWAT investigation conducted at the Wncote store
reveal ed that Blackwell-Miurray had falsified his tinme sheets,
whi ch were used to record the hours during which he worked, in
order to disguise the fact that he had been arriving late to

work.’” Joseph Decl. 17 11-12.

! Plaintiffs' brief focuses on whether U banek was
involved with the decision to term nate Bl ackwell-Miurray. 1In her
decl aration, which was signed on July 11, 2007, Urbanek stated
that she had “never heard the nane Christian Bl ackwel | - Murray.
That individual did not work in [her] district during the tinme
[she] was a DL.” Urbanek Decl.  26. Later, at her deposition
on Decenber 7, 2007, Urbanek testified that, at sone point,
Joseph had conme to her in connection with an investigation of
time cards at one of the stores in his district. “He was | ooking
into sonething with tinme cards.” Urbanek Dep. 278:3. Urbanek
testified that she did not assist Joseph with the specifics of
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Accordi ng to Joesph, Blackwell-Mirray admtted he had
falsified time records. 1d. § 11; Blackwell-Mrray Separation
Form Ex. 15, Def.’s Mot. Summ J. Blackwell-Mirray contests
this assertion. At his deposition, he testified that, during his
term nation neeting, he told Joseph that he had never falsified
records and that he believed his termnation to be
discrimnatory. Blackwell-Mirray Dep. 221:14-24. Bl ackwel | -
Murray’ s enpl oynent was term nated by Joseph on July 19, 2004.
Ex. 15, Def.’s Mot. Sunm J.

Bl ackwel | -Murray testified that, during his enpl oynent,
Joseph checked on himby follow ng himaround the store or by
calling the store to ascertain whether he had conme to work on
time or not. Blackwell-Mirray Dep. 52, 69. When Joseph called
to check on Bl ackwel |l -Murray, Blackwell-Mirray then called a
whi t e Bl ockbuster manager nanmed Charles to find out whether
Joseph had checked on Charles as well. 1d. at 53:18-19.

Bl ackwel | -Murray testified that Joseph did not call Charles on
t he sane days that he called Bl ackwel |l -Miurray; however, he did

not know whet her Joseph called Charles on other days or what

the investigation or decision-making, but that she referred him
to personnel in Blockbuster’s human resources and | oss prevention
departnments who would be able to assist with the investigation.

Ur banek Dep. 278:3-10, 281:1-10. Urbanek did not recall whether
she knew at the time that the investigation involved Bl ackwel | -
Murray. Urbanek Dep. 281:11-16. |In any event, the statenent in
Ur banek’ s decl aration that she has never heard of Bl ackwell -
Murray will be disregarded as inconsistent with her deposition
testi nony.
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Joseph’ s practices regarding other stores were. 1d. at 53-57.

b. Term nation claim

Summary judgnment will be granted as to Bl ackwel | -
Murray’s claimfor discrimnatory term nati on because Bl ackwel | -
Murray has not established a prima facie case of discrimnation.
It is undisputed that he can establish the first three elenents
of the prima facie case. However, Bl ackwell-Mirray has not
established the fourth prong of the prima facie case.

He attenpts to establish the fourth prong by
identifying a white conparator who was treated nore favorably
than he was. Blackwell-Mirray testified that DL Brian Joseph
foll owed himwhile he was working to observe whet her Bl ackwel | -
Murray was stealing and also called the store to find out whether
Bl ackwel | -Murray canme to work on tinme. He clainms that Joseph did
not scrutinize a white enpl oyee naned Charles as cl osely.

However, the only evidence that he has of the differing treatnent
of hinself and Charles is hearsay testinony about statenents nade
to himby Charles during conversations about Joseph. This
hearsay is inadm ssible, and thus cannot be considered for the

pur poses of summary judgnent. Philbin v. Trans Union Corp., 101

F.3d 957, 961 n.1 (3d Gr. 1996) (holding that inadm ssible
hearsay cannot be relied upon at summary judgnent stage).

Because conparison with Charles was Bl ackwel | -Mirray’s
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only evidence as to the fourth prong of the prinma facie case and
t he evidence of the conparison is inadm ssible, Blackwell-Mirray
cannot establish the fourth prong. Blackwell-Mirray has failed
to make out a prinma facie case of discrimnation; therefore,

Bl ockbuster’s notion for sunmary judgnment will be granted as to

Bl ackwel | -Murray’s 8 1981 claimof discrimnatory term nation.

2. Thel ma Bl anchard

Bl anchard asserts clainms of discrimnatory pronotion
and termnation under Title VII and 8 1981. It is undisputed
that Bl anchard failed to exhaust her adm nistrative renedi es.
Therefore, her clainms under Title VII will be dism ssed. Summary
judgnment will be granted as to Blanchard’ s claimfor
di scrimnatory pronotion because Bl anchard has failed to
establish a prima facie case as to that claim Summary judgnent
wi Il be denied as to Blanchard’ s claimof discrimnatory
term nati on because there is a genuine issue of material fact as
to whet her Bl anchard was term nated and, if she was, whether she

was term nated for discrimnatory reasons.

a. Fact s
Bl anchard was hired as a conmunity service
representative at the Chestnut Hi Il store on Septenber 25, 2001.

Ex. 27, Def.’s Mot. Summ J. In April 2004, Blanchard applied
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for enploynment with Eckerd Drug Stores. Ex. 28, Defs.’ Mot.
Summ  On her Eckerd application, signed by Bl anchard on Apri
20, 2004, and stanped “Received’” by Eckerd on April 26, 2004, she
stated that she was still enployed by Bl ockbuster. 1d.
Bl anchard testified that she started working for Eckerd at the
end of April. Blanchard Dep. 28:17-23. Blanchard s Separation
Form from Bl ockbuster is dated May 1, 2004. Ex. 27, Defs.’ Mbt.
Summ J. Bl ockbuster clains that Bl anchard’ s enpl oynent was
term nat ed because Bl anchard stopped com ng to work.

On the ot her hand, Blanchard clains that she was fired
by Urbanek during a neeting of Blanchard, Urbanek, and Jeff
St ebbins, fromthe Bl ockbuster | oss prevention departnent.
Bl anchard Dep. 18:6-10, 19-20; id. at 19:2-3. U banek questioned
Bl anchard about the use of Blanchard’ s Bl ockbuster account and
Bl anchard told Urbanek that she all owed other people to rent
nmovi es using her own Bl ockbuster account. [d. at 17:12-283.
Shortly after this adm ssion, U banek told Blanchard that
Bl anchard was termnated. [d. at 18:21-19:3. According to
Bl anchard, Christina Trunk, a white Bl ockbuster enployee, was not
fired for doing the sane after Blanchard inforned the store
manager, who in turn informed U banek, that Trunk allowed a
friend to use her account. [d. at 188:22-189:24. Bl anchard
adm tted she has no knowl edge as to whether an investigation of

Trunk was conduct ed. Id. at 189: 22-24.
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Bl anchard testified at her deposition that Trunk
received preferential treatnent with regard to the work schedul e,
whereas Bl anchard did not. 1d. at 128:5-12. Specifically,
Bl anchard cl ainms that Trunk was not required to work at night.
Id. Blanchard also testified that Trunk suffers from ni ght
bl i ndness. Bl anchard Dep. 128:13-16. Third, Blanchard testified
that her pay was reduced once when she was three hours late for a
shift, but that Trunk’s pay was not reduced when Trunk was | ate
for a shift. |[|d. at 121:11-17.

In support of her claimfor discrimnatory pronotion,
Bl anchard testified that, when interviewed about her enpl oynent
application, she told Abbie (last nane unknown) that she woul d
work hard to earn a managerial position. |1d. at 180:22-181: 3.
Furthernore, at sone point during her enploynent, she
“conpl ai ned” to Sheila Love-Cash that she wanted to be pronot ed.
Id. at 182:7-12. Blanchard testified that Love-Cash told Urbanek
that Bl anchard conplained. 1d. Notw thstanding these conplaints

or requests for pronotion, Blanchard was not pronoted.

b. Term nation claim

Summary judgnent nust be denied as to Blanchard s claim
for discrimnatory term nation because there is a genuine issue

of material fact as to whether Bl anchard was term nated and
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whet her that termnation was discrimnatory.?

Bl anchard established a prima facie case by identifying
a white conparator, Christina Trunk, who was not fired after
Ur banek was informed that Trunk had shared her Bl ockbuster
account--the sanme conduct for which Blanchard was term nated. At
the second step, Blockbuster produced a non-discrimnatory reason
for Blanchard s firing--that Blanchard voluntarily quit to go
wor k at Eckerd. However, third, Blanchard produced sufficient
evidence that a jury could conclude that Bl ockbuster’s asserted
reason is nerely a pretext or that the real notivation for
Bl anchard’s term nation is discrimnation.

According to Blanchard s version of events, Bl ockbuster
concocted an alternative story, in which Blanchard voluntarily

quit, to disguise the fact that Urbanek had al ready fired

8 Def endant points out that Bl anchard' s deposition
testinony contradicts the witten statenent she nmade on her
Eckerd application in that her application states she was
enpl oyed by Bl ockbuster when she applied and her testinony is
that she had been term nated before applying. 1In sone
situations, conflicting evidence offered by the non-noving party
at the summary judgnent stage may be disregarded. For exanple,
an affidavit submtted by the non-noving party after the notion
for summary judgnment has been filed nmay be disregarded if it
conflicts with the party’' s earlier deposition testinony and if
the court finds that the conflict was created sinply to defeat
summary judgnent. Joseph v. Hess Ql, 867 F.2d 179, 183 (3d Cr.
1989). However, here, Blanchard s deposition testinony was given
on April 28, 2006, over two nonths before Bl ockbuster’s notion
for summary judgnment was filed. It conflicts with a witten
statenent given by Blanchard before this lawsuit was filed. This
is not a situation in which a party has submtted new evi dence at
the el eventh hour solely to defeat a notion for summary judgnent.
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Bl anchard. I n conmbination with Blanchard s evidence regarding
Christina Trunk, this evidence could permt the jury to concl ude
that discrimnation was the real notivation for Blanchard' s
firing. Because Bl anchard has produced evi dence which, if

beli eved, would allow a reasonable jury to concl ude that

Bl ockbuster’s reason for termnating her is pretextual, there is
a genui ne issue of material fact and summary judgnent nust be

deni ed.

C. Pronoti on cl aim

Summary judgnent will be granted as to Blanchard’ s
claimof discrimnatory pronotion. Blanchard has offered scant
evi dence in support of this claimbeyond her own belief that she
was not pronoted because she was bl ack. See Bl anchard Dep
116: 10- 14, 152:12-21 (opining W thout support that she was denied
pronoti on because of her race). Blanchard has offered no
evi dence that she submtted any sort of formal application for a
pronotion, that a manager position was available at her store, or
that she was qualified for a pronotion. Nor has she offered any
evi dence that her race played any role in her failure to receive

a pronotion.?®

° In fact, Love-Cash, the Bl ockbuster manager who was
made aware of Blanchard’ s desire for a pronotion, is herself
African- Anerican. Furthernore, Garner, who al so managed
Bl anchard’ s store at sonme point, is African-Anmerican. A
discrimnation claimis not automatically defeated by a show ng
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Under these circunstances, she has failed establish a
prima facie case of discrimnation. She has not shown that she
was qualified for a pronotion as is required to establish the
second prong of the prima facie case; she has not shown that she
applied for a pronotion, throwing into question whether she even
suffered an adverse enpl oynent action; and, she has not shown
that her lack of pronotion raises an inference of discrimnation
as is required by the fourth prong. Therefore, summary judgnent
will be granted in favor of Bl ockbuster on Bl anchard’ s claimfor

di scrimnatory pronotion

3. Tyra Col enan

Col eman asserts clains for discrimnatory training and
termnation under Title VII and § 1981. It is undisputed that
Col eman exhausted her adm nistrative renedies. Because the Court
hol ds that Col eman has not established a prim facie case of
discrimnation as to either of her clainms, summary judgment wl|l

be granted in favor of Bl ockbuster on both clains.

a. Fact s
Col eman was hired as a store nanager trainee on

Septenber 8, 2003. Ex. 5, Def.’s Mot. Summ J. On January 19,

that, although plaintiff was not pronoted, another nenber of the
protected class was. Pivirotto, 191 F.3d at 353-54. However,
this fact may go to negate an inference of discrimnation
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2004, Urbanek approved Col eman’s pronotion to store nanager at
the Gay’s Ferry store. 1d.

Col eman received a witten warning dated April 20, 2004
from Urbanek because of a failure to neet performance standards
for the store she managed. Ex. 7, Def.’s Mdt. Summ J.

Bl ockbuster uses a store rating system in which the district

| eader inspects aspects of the store and cal culates a store’s
nunmerical score. 1d. Al stores are required to maintain a
score of 8 or greater. 1d. The witten warning from U banek
states that Coleman’s store was inspected on a nunber of
occasions in early 2004. Ex. 7, Def.’s Mot. Summ J. On March
3, 2004, the store received a 4.3. 1d. On April 9, 2004, the
store received a 5. 1d. Coleman’s witten warning stated that
the store needed to be brought to level 8 wthin 14 days or that,
at the least, significant progress nust be nade. 1d. Failure to
conply would result in further disciplinary action, including,
potentially, termnation. |d.

Al so on April 20, 2004, Col eman received a final
warning for a violation of conpany policy. Blockbuster requires
“cycle counts,” or inventory checks, on a daily basis. 1d. The
war ni ng states that, as of the date of the warning, there were
nine mssing inventory counts in the past nonth. 1d. As store
manager, Col eman was responsi ble for conpleting inventory counts

during her owmn shifts and for ensuring that other enployees
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conplied with the requirenent. [d. The final warning stated
that “[a]lny further violation of the above detailed itens
including all requirenments for cycle counts will result in
termnation of enploynent.” |d.

On June 11, 2004, Coleman received a second fina
warning for violation of conpany policy, issued by Urbanek and
acknow edged by Coleman. 1d. The warning describes two
viol ations of conpany policy. First, on Monday, June 7, 2004,
Coleman failed to attend a mandatory team neeting that had been
schedul ed for at |east four weeks. [|d. She did not notify
Ur banek that she would m ss the neeting until the norning of June
7, 2004. |d. Second, on a separate occasion, Col eman brought
her two-year-old grandson to work with her for several hours.

Id. Urbanek reprimnded Col eman and Col eman replied that she
knew she was viol ati ng conpany policy but that she had no choice.
Id. The warning states that “[f]lailure to inprove will result in
termnation of enploynent.” |d.

On June 22, 2004, Coleman’s enpl oynent w th Bl ockbuster
was term nated after Col eman cl osed her store early. Ex. 6,
Def.’s Mot. Summ J. Colenman closed the store early because she
| earned that her son had been taken to the hospital. Col eman
Dep. 303:8-15. Before closing, Colenan called U banek to inform
her of the situation and tell her that Col eman needed to | eave

early. ld. 310:7-12. Coleman testified that Urbanek’ s response
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was: “lI’mnot telling you not to close the store. |’malso not
telling you not to attend to your son. Do what you have to do.
| don’t know what the repercussions are going to be.” Col eman
Dep. 310:13-17. Shortly after this conversation, Urbanek called
Col eman back and told her not to forget to close the cash
regi ster properly before leaving. 1d. 311:17-21.

The Separation Formsigned at the time of the
termnation states that Col eman was term nated for cl osing her
store early without approval fromthe district |eader and |lists

Coleman’s disciplinary history. Ex. 6, Def.’s Mt. Summ J.

b. Term nation claim

It is undisputed that Col eman can satisfy the first
three prongs of the prina facie case as to her claimof
discrimnatory termnation. She does not satisfy the fourth
prong because Col eman has not offered evidence that she was
term nated under circunmstances that give rise to an inference of
unl awful term nation

Col eman clains that she received perm ssion from
Urbanek to close her store early. However, her deposition
testinony, at best, establishes that Col eman and U banek may have

had a m sunderstandi ng as to whether Col eman had perm ssion to
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close the store.!® Because a jury could find that Col eman
reasonably believed from U banek’s words that Col eman had

perm ssion to close early, there is a genuine issue of fact as to
whet her Col eman had perm ssi on.

However, this issue of fact is not material because,
even if Col eman reasonably believed she had perm ssion and
Urbanek fired her unfairly, Col eman has not offered evidence
sufficient to raise the inference that U banek’s actions were
notivated by Coleman’s race. It is not the role of the Court to
sit as a “super-personnel departnent” when reviewng an entity’s
busi ness deci sions; the Court asks only whether a decision is

discrimnatory. Brewer v. Quaker State Q1 Refining Corp., 72

10 Arguing in the alternative, Coleman al so seeks to

establish a prima facie case by pointing to a conparator who was
not fired for closing early w thout perm ssion. Col enman points
to G eg Zielenski, a white Bl ockbuster enployee who was not fired
for closing his store early. However, Zielenski is not simlarly
situated to Col eman because it is undisputed that Zi el enski had
no disciplinary history at the tinme he closed his store early
wher eas Col eman had already received two final warnings. Ex. 33,
Def.”s Mot. Summ J.; Coleman Dep. 91:16-18 (testifying that she
was not aware of any prior disciplinary action taken agai nst
Zi el enski).

Because of the progressive nature of Bl ockbuster’s
di sciplinary policy, Zielenski’s lack of disciplinary record is a
material difference between himand Col enan. The Enpl oyee
Handbook clearly states that a Cass B violation, such as cl osing
the store early, was grounds for a final warning if it was the
first violation. Moreover, an enployee who had received a final
war ni ng coul d expect that discipline for further violations would
progress to termnation. The difference between Ziel enski and
Col eman’s disciplinary histories explains the differing treatnent
of the two and shows that Bl ockbuster followed its own policies.
No i nference of unlawful discrimnation has been raised.
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F.3d 326, 332 (3d Cir. 1995) (holding court will not second-guess
a non-di scrimnatory business decision no matter how “nedi eval,

hi gh-handed, . . . or mstaken” it appears). A
m sunder st andi ng or m staken deci sion by U banek, w thout nore,
does not raise, under the circunstances of this case, an
inference of discrimnation. Therefore, Coleman has failed to

satisfy prong four of the MDonnell-Douglas prinma facie case.

Summary judgnent for the defendant is appropriate.

C. Trai ni ng
Coleman’s brief clains that “[l]i1 ke other African-
Aneri cans, Col eman was deni ed appropriate training by
Bl ockbuster.” Pls.” Mem Qop. Summ J. 20. The only evidence
cited for this claimis Coleman’s own deposition testinony about
Bob Baumann:

Q How di d Bob Baunmann di scri m nate agai nst you?

A Lack of training. Gave ne the tools--did not give
me the tools that | needed--or gave ne the |ack of
tools I needed in order to performny job well.

Col eman Dep. 273: 2-5.

Col eman does not identify a non-African American
conparator who received better training than she did, or offer
nore than a vague explanation of the deficiency in her training.

See Pls.” Mem 20 (claimng unspecified whites received superior

training). On the other hand, it is undisputed that Col eman
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conpleted the twel ve-week Star Maker program successfully and was
pronoted to store manager. Under these circunstances, Col eman
has not established that she suffered an adverse enpl oynent
action, nor has she established that there is a causal nexus

bet ween her race and any alleged flaws in her training.

Therefore, Blockbuster’s notion for sunmary judgment will be
granted as to Coleman’s Title VII and § 1981 clains for

discrimnatory term nation.

4. Rasheedah Gar ner

Garner asserts clains for discrimnatory term nation
under Title VII and 8 1981. It is undisputed that she has failed
to exhaust her adm nistrative renedies; therefore, her Title VII
claimw |l be dismssed. Blockbuster’s notion for summary
judgnment will be granted as to Garner’s 8 1981 claim Al though
Garner established a prima facie case of discrimnation, she
failed to produce evidence that would allow a reasonable jury to
concl ude that Bl ockbuster’s legitinmate reason for Garner’s
termnation is pretextual. Based on the undisputed facts,

Bl ockbuster is entitled to judgnent as a matter of |aw

a. Fact s
Garner was hired as a store nmanager trai nee on Novenber

3, 2003. Ex. 9, Def.’s Mot. Summ J. She was later pronoted to
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store manager of the Chestnut Hill store. Urbanek Decl. { 18.
On May 10, 2004, Garner was termnated after admtting to | eaving
her store unattended by a keyholder. Ex. 10, Def.’s Mdt. Sunm
J. Garner does not dispute that she left her store unattended by
a keyhol der. Garner Dep. 57:18-20; Pls.” Mem Opp. Summ J. 21.
After Garner’s term nation, Kara Swanson, a white person, becane
manager of the Chestnut H Il store. Terry Dep. 27:20-24; Terry
Decl. 1 15.

Garner testified that Bob Baumann and Scott DeWtt,
whi t e Bl ockbuster enployees, left stores unattended by
keyhol ders, but were not termnated. Garner Dep. 49:12-17,51:17-
24, 57:12-14. She further testified that other, unidentified
managers left their stores at various tines. |[d. at 59:5-8.
Garner clains that U banek was aware that Baumann |left a store
unatt ended by a keyhol der because Garner told her. [d. at 55:21-
24. She admits that there is no indication that Bl ockbuster
managenent was aware that Scott DeWtt left a store without a

keyhol der. 1d. at 61:9-20.

b. Term nation claim

It is undisputed that Garner suffered an adverse
enpl oynent action when she was termnated. To establish the
fourth elenment of the prima facie case, Garner points out that

she was replaced by a white person, Kara Swanson. Assun ng that
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this is sufficient to raise an inference of discrimnation, the
burden then shifts to Bl ockbuster to produce evidence of a
legitimate reason for Garner’s term nation.

Bl ockbuster has satisfied this burden. Garner admts
that, while working as store manager, she left the store
unattended by a keyhol der, which viol ates Bl ockbuster policy. As
evi dence of Bl ockbuster’s policy, defendant produced the
testimony of Urbanek, a Bl ockbuster district |eader since at
| east 2003, that “leaving a Blockbuster store unattended by a
keyhol der is considered gross negligence that endangers people or
property and, therefore, is a Cass A Goss Violation of
Bl ockbuster’s policies and is grounds for imediate termnation.”
Ur banek Decl. § 12. Moreover, Bl ockbuster produced the
Separation Forns of five white enpl oyees who were term nated for
| eaving their stores unattended by keyhol ders.' Ex. 35, Def.’s
Mot. Summ J.

Garner seeks to show that Bl ockbuster’s stated reason
is merely a pretext for discrimnation. She argues, first, that
ot her Bl ockbuster enpl oyees--Baumann, DeWtt, and other
uni dentified managers--also left their stores unattended by

keyhol ders. However, she admtted that there is no evidence than

1 Al t hough the race of the conparators is not evident
fromthe Separation Forns attached as exhibits, it was
established at oral argunent that, based on other docunents
produced by Bl ockbuster, plaintiffs are satisfied that the
proposed conparators are white.
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any deci si on-nmakers at Bl ockbuster were aware that DeWtt |eft
his store. It would not be inconsistent of Blockbuster to fire
Garner but not DeWtt if Blockbuster was aware only of Garner’s
vi ol ati ons.

Simlarly, conparing Baumann and Garner does not
denonstrate pretext. No evidence has been offered regarding the
position held by Bob Baumann or whether his responsibilities were
simlar to Garner’s. If, |ike Urbanek, Baunmann was a managenent
enpl oynent who travel ed anong stores, then he would presumably
not be responsible for ensuring that a particular store was
supervised at all tines.??

Even if Baumann and Garner held the sane position,
Garner “does not create an issue of fact [regarding pretext]
nmerely by selectively choosing a single conparator who was
all egedly treated nore favorably, while ignoring a significant
group of conparators who were treated equally to her.” Sinpson

v. Kay Jewelers, Div. of Sterling, Inc., 142 F.3d 639, 642 (3d

Cr. 1998). Al though such evidence may suffice at the prim
facie stage, it will not normally be enough to show pretext. 1d.
at 646. Conparisons nust be viewed in context: “the plaintiff

cannot pick out one conparator who was not [terminated] amd a

12 Testinmony fromother plaintiffs in the case suggests

t hat Baunann may have been a traini ng nanager who did not have
responsibility for any particular store. See, e.qg., Coleman Dep.
273:2-5 (conplaining of Baumann’s failures in training her).
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sea of persons treated the same as her to establish a jury
question.” 1d. Thus, in light of the term nation of five
simlarly-situated white conparators pointed to by Bl ockbuster,
Garner’s sel ective choice of Baumann does not create a genuine
i ssue of fact for trial

In addition to relying on conparators to show pretext,
Garner argues that Urbanek’s stated reason nust be pretextual
because Bl ockbuster had no policy agai nst |eaving stores
unatt ended by keyhol ders.'®* Garner points out that there was no
witten policy regarding keyhol ders and that she herself was not
aware of any policy regarding keyholders. It is true that
Bl ockbuster’s enpl oyee manual does not contain a witten
prohibition on |l eaving a store unattended by a keyholder. Ex. 1
Def.’s Mot. Summ J. Instead, the manual prohibits “gross
negl i gence that endangers people or property.” 1d. As Urbanek
testified, leaving the store without a keyhol der was consi dered

by Bl ockbuster to rise to the |evel of gross negligence.

13 In support of this claim Garner relies on the
decl aration of Orar Marshall, which was submtted as Exhibit 4 to
t he Appendi x of Exhibits In Support of Plaintiffs’ Cpposition to
the Motion for Summary Judgnment (doc. no. 145). However, this
declaration is not signed or dated and, therefore, will not be
consi dered for purposes of this notion. See Wloszyn v. County
of Lawrence, 396 F.3d 314, 323 (3d G r. 2005) (“An unsworn
statenent can not be construed as ‘conpetent evidence,’ and
shoul d not be relied upon when reviewing [a notion for] sunmary
judgnent.”); Adickes v. S.H Kress & Co., 398 U S. 144, 158 n. 17
(1970) (holding that an unsworn statenment does not satisfy the
requirenents of Fed. R Cv. P. 56(e)).
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The Court concludes that there is no genui ne issue of
material fact as to whether the reason given for Garner’s
term nation was pretextual. There are no disputed facts:
Bl ockbust er does not contest Garner’s assertion that she was not
aware of a policy regarding keyhol ders, and it acknow edges t hat
t he manual does not contain the policy. However, even assum ng
these facts to be true, a reasonable jury could not find that the
keyhol der policy was a pretext for Garner’s termnation. To nake
a finding of pretext, the jury would have to identify such
i nconsi stencies in Blockbuster’s story that the given reason is
unwort hy of credence. Here, the undisputed facts are that: 1)
t he Bl ockbuster manager who term nated Garner believed it
vi ol ated conpany policy to | eave a store without a keyhol der; 2)
numer ous ot her enpl oyees from outside the protected class, both
wi thin and outside of Urbanek’s district, were term nated for
violating the keyhol der policy; and 3) at |east one other
plaintiff has acknow edged the existence of the policy. Garner’s
argunent essentially boils down to the viewthat, if the policy
were really as inportant as Bl ockbuster clains, it would have
been witten down or better publicized to her. Wile this
argunent is not entirely without nerit, the undisputed facts in
this case nmake clear that, even if unwitten, the policy was
applied at Bl ockbuster with sone vigor and regardl ess of race.

Under these circunstances, a jury could not conclude that the
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reason given for Garner’s term nati on was nere pretext.

Garner has failed to offer evidence of such
i nconsi stencies in Blockbuster’s explanation of her term nation
that would allow the jury to conclude that the explanation is
unwort hy of credence. The Court therefore turns to the second

part of the McDonnell-DQuglas third step: whether Garner has

of fered evidence fromwhich a jury could conclude that raci al

di scrimnation was nore likely than not the notivating factor
behind her termnation. Garner cites a comment that Plaintiff
Terry overheard U banek make to anot her Bl ockbuster enpl oyee.
Terry testified that Urbanek and Jeff Stebbins of Bl ockbuster
were conducting interviews of all the enployees at the Chestnut
H Il store. After Blanchard s interview, Terry heard Urbanek say
“Iwj e al nost got themout of here” to Stebbins. Terry Dep.
83:16-84:6. Neither Terry nor Garner explain why they believe
“thenf referred to African-Anerican enpl oyees. Moreover, Garner
has offered no evidence that U banek’s comment was directed to
Garner in sonme way or connected with the decision to termnate
her. Wthout nore, the comment is insufficient to show that
discrimnation played a role in Garner’s termnation. See

Fuentes v. Perskie, 32 F.3d 759, 767 (3d Cr. 1994) (“Stray

remar ks by deci sion-makers unrelated to the decision process are
rarely given great weight.”).

There are no genuine issues of material fact in this
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case. Although Garner was able to establish a prima facie case
of discrimnation, she has not offered evidence fromwhich a
reasonabl e jury could conclude that Bl ockbuster’s legitimte
reason for term nating her was pretextual or that racial
discrimnation nore likely than not notivated her term nation.
Therefore, Blockbuster’s notion for sunmary judgnment as to

Garner’s claimof discrimnatory termination will be granted.

5. Sheil a Love-Cash

Love- Cash asserts clains for discrimnatory pronotion
and termnation under Title VII and 8 1981. It is undisputed
that she has failed to exhaust her adm nistrative renedies;
therefore, her Title VII clainms will be dism ssed. Blockbuster’s
nmotion for summary judgnment will be granted as to Love-Cash’'s 8§
1981 cl ai n8 because Love-Cash has failed to establish a prima

facie case as to either claim

a. Facts
Love-Cash was hired to work at the Chestnut H Il store
on Decenber 6, 2000. Ex. 23, Def.’s Mot. Summ J. Love-Cash
testified that, in July 2003, after the Chestnut H Il store
manager |eft Bl ockbuster, Love-Cash was assigned to be “acting
store manager,” contingent on her getting “the store to where it

needed to be,” in ternms of its conpliance with Bl ockbuster
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standards. Love-Cash Dep. 52:4-5. Although full store nmanagers
were sal aried, as opposed to being paid an hourly wage, Love-
Cash, as an acting store manager, was still paid on an hourly
basis and received a raise of about one dollar per hour. [d.
95:16-96: 3. Love-Cash testified that her raise was not processed
for about two nonths after Love-Cash was nade acting store
manager. 1d. 30:19-24. Love-Cash’'s testinony conflicts somewhat
wi th Bl ockbuster records, which show Love-Cash was pronoted to
manager in training on Septenber 30, 2003, not in July. Ex. 25,
Def.”s Mot. Summ J. Both parties agree that, prior to this
pronotion, Love-Cash was working as an assi stant store nanager.

Fol | owi ng Love-Cash’s pronotion to manager in training,
she was placed in Bl ockbuster’s Star Maker managenent trai ning
program Love-Cash Dep. 60:10-19. The cul m nation of store
manager training is an oral presentation given by each store
manager candi date. Love-Cash’s presentation was eval uated poorly
by the panel review ng her work and she was not successful in
conpl eting store manager training. U banek Decl. | 37.
Thereafter, Urbanek transferred Love-Cash to the Conshohocken
store, the district training store, as an assistant store
manager, the position Love-Cash held before she becane a manager
intraining. I1d. ¥ 38. Ubanek testified that the transfer was
to avoid maki ng Love-Cash report to a new store manager at

Chestnut Hill after she had managed the store herself. 1d.
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Mor eover, working at the training store m ght enable Love-Cash to
conplete store manager training at a |later date. |d.

Love- Cash does not dispute that she never reported for
wor k at the Conshohocken store. Pls.” Mem 68. Her enpl oynent
wi th Bl ockbuster was term nated on February 4, 2004. Ex. 26,
Def.’s Mm Summ J. At the tine of Love-Cash’'s term nation,

Ur banek was on nmaternity |eave. Urbanek Decl. { 39.

b. Pronotion cl aim

Love-Cash’s claimfor discrimnatory pronotion fails
because Love-Cash has failed to make out a prina facie case of
di scrimnatory pronotion. Love-Cash has offered no evi dence that
she was qualified to be pronoted to store manager. Bl ockbuster
required that all applicants for store manager positions conplete
the twel ve-week Star Maker training programbefore they were
eligible for pronotion. It is undisputed that Love-Cash did not
successfully conplete the Star Maker training program Because
Love- Cash was not qualified for a pronotion, she cannot establish
the second prong of the prima facie case.

Love- Cash argues that Bl ockbuster’s failure to pronote
her was discrimnatory because a white nmal e enpl oyee, Scott
MIler, was nade a store manager w thout conpleting the program

However, she offers only hearsay testinony that MIler had not
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conpl eted the program before his pronotion.!* Love-Cash Dep
56:19-57:6. This testinony nmay not be considered for purposes of

this nmotion.'™ Philbin v. Trans Union Corp., 101 F.3d 957, 961

n.1 (3d Gr. 1996) (holding that inadm ssible hearsay cannot be
relied upon to create a genuine issue of material fact). Here,

Love- Cash admtted that she has no i ndependent know edge of

whet her M1l er conpleted the program nor does she have any ot her
i nformati on about his qualifications or his pronotion. 1d. at

57:2-6. Because she can point to no evidence that she was

14 The statenment relied on by Love-Cash was apparently
made to her by MIler hinmself. Love-Cash Dep. 56:19-57:6

15 Plaintiff argues that MIler’s alleged statenents to
Love- Cash and Col eman shoul d be admitted under Federal Rule of
Evi dence 801(d)(2)(D). The rule provides that a statement by a
party-opponent is admssible if it is offered against the party
and is “a statenent by the party’ s agent or servant concerning a
matter within the scope of the agency or enpl oynent, nade during
the existence of the relationship.” Fed. R Evid. 801(d)(2) (D
For exanple, a plaintiff may testify about statenents his
supervi sor nmade to expl ain conpany enploynent policy even though
the plaintiff’s account of the supervisor’s statenents woul d
normal Iy be consi dered i nadm ssible hearsay. Marra v. Phila.
Hous. Auth., 497 F.3d 286, 298-99 (3d Cr. 2007).

Courts applying the rule focus on whether the hearsay
speaker was aut horized to speak with the witness about the topic
of the hearsay statement. |1d.; Abrans v. Lightolier Inc., 50
F.3d 1204, 1215-16 (3d GCr. 1995). A plaintiff’s inmediate
supervi sor generally is authorized to speak with the plaintiff
about conpany disciplinary policies; therefore, hearsay
statenents nade by the supervisor about the disciplinary policies
may be admitted. |d. Here, MIller was a store nmanager at a
store where neither Love-Cash nor Col eman worked. Love-Cash has
not argued that MIler was the supervisor of either herself or
Col eman and she has not shown that he was authorized to discuss
conpany enpl oynent policy with them Therefore, Mller’s
statenment is not adm ssible under Rule 801.
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treated differently, Love-Cash has failed to show that the
failure to pronote her occurred under circunstances giving rise
to an inference of unlawful discrimnation. Therefore, she has
failed to satisfy the fourth prong of the prima facie case. See
Sarullo, 352 F.3d at 798.

Even if Love-Cash had established a prina facie case of
di scrimnatory pronotion by relying on MIller’s hearsay
statenent, she would not be able to rely on the statenent al one
to overcone Bl ockbuster’s proffered reason for denying her a
pronotion--her failure to conplete the Star Maker program Love-
Cash cannot sel ectively choose one conparator out of the entire
conpany to show pretext. Sinpson, 142 F. 3d at 642. Merely
showi ng that one enpl oyee one tine was pronoted outside of nornma
conpany net hods does not show pretext.

Because Love-Cash has failed to establish a prima facie
case and has noreover failed to offer evidence sufficient to
permt a finding that Bl ockbuster’s legitinmate reason for her
termnation is pretextual, sunmary judgnment will be granted to

Bl ockbuster on her claimfor discrimnatory pronotion.

C. Term nation claim

It is undisputed that Love-Cash can establish the first
two prongs of a discrimnatory termnation claim Love-Cash

admts that she was not term nated by Bl ockbuster; she seeks to
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establish the third prong of the prinma facie case by show ng that
she was constructively discharged. Love-Cash argues that she was
constructively discharged when U banek offered her the choice of
transferring to either the Conshohocken or Gernmantown store
rather than returning to the Chestnut H |l store after her
unsuccessful participation in the Star Maker program
“Constructive discharge occurs when an enpl oyer
knowi ngly permt[s] conditions of discrimnation in enploynent so
intolerable that a reasonabl e person subject to them would

resign.” Spencer v. WAl-Mart Stores, Inc., 469 F.3d 311, 317 n. 4

(3d Cr. 2006). For exanple, the Third Crcuit has held that a
transfer fromone position to another constituted a constructive
di scharge where the new position being offered was inferior to
the old position in both working conditions and conpensati on,
where plaintiff was forced to transfer because of her sex, and
where the transfer was acconpani ed by verbal abuse regarding

plaintiff’'s sex and pregnancy. Goss v. Exxon Ofice Sys. Co.,

747 F.2d 885, 888-89 (3d Cir. 1984).

Love- Cash argues that the transfer proposed by Urbanek
was i ntol erabl e because Conshohocken is a training store, but
Love- Cash was not in need of training. Furthernore, in the
opi nion of one of the other plaintiffs, “Conshohocken is too far
out.” Pls.” Mem 38. As to CGermantown, Love-Cash states that

t here had been a shooting near the Germantown store at sonme point
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before her transfer and that she did not feel safe at that store.
Id.

This evidence would not allow a jury to concl ude that
Bl ockbuster “knowi ngly permtt[ed] conditions of discrimnation
in enpl oynent so intolerable that a reasonabl e person subject to
them woul d resign.” Spencer, 469 F.3d at 317 n.4. None of the
evi dence pointed to by Love-Cash shows that Bl ockbuster know ngly
perm tted conditions of discrimnation in enploynent. 1

Moreover, the transfer offered by Urbanek does not even
approach the sort of conditions that courts have recogni zed to be
so intolerable as to constitute a constructive discharge. See,
e.q., Goss, 747 F.2d at 888-89 (finding constructive discharge
based on verbal abuse, transfer to inferior position, pay cut,
and hostile treatnment from managers from whom plaintiff sought

redress for discrimnation); Levendos v. Stern Entmit, Inc., 747

F.2d 1227, 1231 (3d Cr. 1988) (holding claimof constructive

di scharge shoul d proceed to trial where there was evidence that,
because of her sex, plaintiff was excluded from managenent
nmeetings, ignored by her superiors, denied authority that had

been given to males in her position, falsely accused of stealing

16 The only so-called evidence of discrimnation pointed

to by Love-Cash is a delay in the processing of her raise by an
unknown supervi sor. Wen Love-Cash pressed the person about the
rai se, she was told that her paperwork was in a stack of
paperwor k that needed to be processed and that it would get done
eventual ly. Nothing about this exchange suggests raci al

di scrim nation.
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from her enployer and of drinking on the job, subjected to
managenent’ s comments that she was about to be fired and repl aced
by a male, and framed for stealing). After the transfer, Love-
Cash woul d have remained in the sanme position--assistant manager-
-and woul d have received the same conpensation. Merely requiring
her to participate in training that she considered unnecessary
and increasing her coomute to work do not constitute conditions
so intolerable that a reasonabl e enpl oyee subjected to them woul d
have resi gned.

Bl ockbuster’s notion for sunmary judgment will be
granted as to Love-Cash’s claimfor discrimnatory term nation
because Love-Cash cannot show that she was constructively
di scharged. Love-Cash voluntarily quit her job at Bl ockbuster.
She suffered no adverse enpl oynent action and cannot nake out a

prima facie case of discrimnatory term nation.

6. Eric diphant

A i phant asserts clains for discrimnatory training and
termnation under Title VII and § 1981. It is undisputed that he
failed to exhaust his adm nistrative renedies; therefore, his
clainms under Title VI will be dismssed. Sunmmary judgnment wl|
be granted as to Aiphant’s clainms under 8 1981 because d i phant

has failed to establish a prima facie case as to those cl ai ns.
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a. Facts

A iphant was hired as an assistant store manager at the
Gray’'s Ferry store on August 22, 2003. Ex. 17, Def.’s Mem Summ
J. During a loss prevention investigation at Oiphant’s store,
Bl ockbuster | earned that O iphant had a crimnal conviction that
had not been disclosed on his enploynent application. Urbanek
Decl. § 30. Specifically, Blockbuster |earned that O i phant was
convicted of fourth degree harassnent, a felony, in January 2002.
Id. ¥ 32; Ex. 19, Def.’s Mt. Summ J.

On his enploynent application, when asked whet her he
had been convicted of a crine wwthin the | ast seven years,
A iphant stated that he had “nultiple m sdeneanors of
corrfupting] norals of mnors.” Ex. 3, Def.’s Mot. Summ J. He
did not reveal his felony conviction. diphant’s deposition
testi nony supports Bl ockbuster’s claimthat it was unaware, at
the tinme of his hiring, of Aiphant’s felony conviction.
A iphant Dep. 58:20-59:6 (testifying that he revealed his
m sdenmeanor convictions during his application interview).

A iphant was term nated on April 30, 2004.

b. Trai ning claim

Summary judgnent will be granted as to Aiphant’s claim
for discrimnatory training because A i phant has failed to

establish a prima facie claimof discrimnatory training. To
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support his claim diphant offers only a vague statenent that
his training was i nadequate because nmuch of it involved cl eaning.
A i phant Dep. 18-20. Although he opines that he was kept at the
back of the training store because of his race, he offers no
concrete conpari sons between hinself and white enpl oyees, no
specific testinony as to tasks he was not taught to do, and no
exanpl es of comments or actions that suggest training at

Bl ockbuster was conducted in a discrimnatory fashion. 1d. On
the basis of this evidence, a jury could not concl ude that

A iphant suffered an adverse enpl oynent action or that Qi phant’s
race was the reason for any alleged defects in his training.

A iphant has failed to establish the third and fourth prongs of

t he McDonnel | - Douglas prima facie case; therefore, Blockbuster’s

nmotion for summary judgnent nust be granted.

C. Term nation claim

Summary judgnent will also be granted as to Aiphant’s
claimof discrimnatory term nation because A iphant has failed
to establish a prima facie case of discrimnatory term nation
For purposes of this notion, it is undisputed that Aiphant is a
menber of a protected category, was qualified for his position,
and suffered an adverse enpl oynent action when he was term nated.
A i phant seeks to establish the fourth elenment of the prima facie

case by show ng that he was term nated under circunstances giVing
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rise to an inference of discrimnation.?

A i phant does not dispute that he was a convicted fel on
at the time he applied for enploynment and that, during the
application process, he disclosed to Bl ockbuster only that he had
been convicted of certain m sdeneanors. diphant Dep. 58:20-6
(testifying that, during his job interview, he disclosed his
m sdeneanor convictions); diphant Enploynent App., Ex. 3, Def.’s
Mot. Summ J. (disclosing nmultiple m sdeneanor convictions).
However, he argues, first, that Bl ockbuster did not have a policy
of term nating persons who falsified their enpl oynent
applications, and second, that the SWAT investigation that
uncovered his conviction was deployed discrimnatorily. These
two facts, in his view, constitute circunstances surrounding his
termnation that give rise to an inference of discrimnation

As to Aiphant’s claimthat Bl ockbuster did not have a
policy of term nating enployees who falsified enpl oynent
applications, the Bl ockbuster enployee manual specifically
provi des that making fal se statenents on an enpl oynent
application is grounds for immediate termnation. diphant has
not pointed to evidence that, in practice, Blockbuster did not

enforce this policy or that Bl ockbuster enforced the policy in a

o A i phant al so seeks to establish the fourth prong by
relying on a conparator. However, the evidence of a conparator
on which AQiphant relies is inadm ssible and this argunent wll
therefore be disregarded. See infra note 18.
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di scrim natory manner. 8

As to Aiphant’s claimregarding the discrimnatory use
of SWAT investigations, his brief cites no evidence to support
his claimthat SWAT investigations were used to target African-
Anerican enpl oyees. Although plaintiffs criticize the SWAT
i nvestigations vociferously, no evidence has been offered to
contradict Urbanek’s statenent that the investigations were
initiated whenever a store’s inventory | osses reached a certain
| evel .

Contrary to diphant’s claim his termnation resulted
from Bl ockbuster’s routine enforcenent of a witten conpany
policy. diphant has not established that his term nation took
pl ace under circunmstances giving rise to an inference of
di scrimnation. He has not established the fourth prong of the
prima facie case. Therefore, Blockbuster’s notion for sunmary
judgnment will be granted as to Aiphant’s 8 1981 claimfor

discrimnatory term nation.

7. Mark Terry

Terry asserts clains for discrimnatory term nation

18 A iphant relies on the Marshall Declaration to
establish that a white enpl oyee naned Hal | enbach was not
term nated after Bl ockbuster discovered he had Iied on his
application. Pls.” Mem Qp. Summ J. 64. However, as noted
above, this unsworn, unsigned statenment will not be considered
for purposes of this notion. See supra note 14.
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under Title VII and 8 1981. It is undisputed that he exhausted
his adm nistrative renedies. Summary judgnent will be granted as
to his clainms because he has failed to establish a prima facie

case of discrimnatory term nation.

a. Facts

Mark Terry was hired as an assistant store manager at
Bl ockbuster’s |Island Avenue store on COctober 20, 2003. Ex. 11
Def.’s Mem Summ J. At sone point, Terry was transferred to the
Conshohocken store so that he could conplete his training. Terry
Dep. 78:17-21. At his deposition, Terry testified that this
transfer was directed by Urbanek. [d. She visited the Island
Avenue store and | earned that Terry had not yet conpleted his
training; he told her that this was because the Island Avenue
store was understaffed and he was too busy working. 1d. 78:8-16.
She instructed himto report to the Conshohocken store, which was
a training store, for the next few weeks to conplete the training
program 1d. 78:17-21. After conpleting training, Terry was
made an assi stant manager and returned to the Island Avenue store
in that position. 1d. 15:11-16:7. Finally, Terry was
transferred to the Chestnut H |l store and received a raise. 1d.
16: 8- 15.

On July 2, 2004, Terry's enploynent with Bl ockbuster

was term nated after he left his store unattended by a keyhol der.
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Ex. 12, Def.’s Mot. Summ J. Terry does not dispute the fact
that he left the store. Pls.” Mem 57. However, he testified
that he only stepped outside in front of the store to have a
snack, as he had done in the past. U banek revi ewed vi deot apes
fromsecurity cameras made on the night Terry supposedly left the
store and confirmed that he was absent fromthe store for 45

m nutes. Urbanek Decl. 25. Moreover, he was not visible in

front of the store in the video. | d.

b. Term nation claim

It is undisputed that Terry can establish the first
three elenents of a prima facie case. Terry seeks to establish
the fourth elenent, first, by pointing to conparators and,
second, by identifying other circunstances suggestive of

di scrim nation.

19 Terry’s | egal nenorandum al so clains that, aside from

conpari sons to other enployees, there are circunstances giving
rise to an inference of discrimnation. First, the nmenorandum
argues that it was not against store policy to | eave a store
unattended by a keyhol der and that Urbanek invented a new store
policy to justify termnating Terry. Pls.” Mem 10. However,
this argunent contradicts Terry's deposition testinony in which
he acknow edged that it was against store policy to | eave a

Bl ockbuster store unattended by a keyholder. Terry Dep. 40:12-
24, 41:21-42-3.

Second, Terry cites a comment he overheard Urbanek make
to anot her Bl ockbuster enployee. Terry testified that Urbanek
and Jeff Stebbins of Bl ockbuster were conducting interviews of
all the enpl oyees at the Chestnut Hill store. In between
interviews, Terry heard Urbanek say “[w e al nost got them out of
here” to Stebbins. Terry Dep. 83:16-84:6. Terry does not
expl ain why he believes “thenmi referred to African-Anmerican
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Like Plaintiff Garner, Terry cites to Bob Baumann as an
exanple of a simlarly-situated enpl oyee who received nore

favorable treatnent.?® Terry alleges that Baunmann was not fired

enpl oyees, and does not argue that the comrent was directed at
himsel f. He has offered no evidence that Urbanek’s comrent was
connected with her decision to termnate him Therefore, the
comment is insufficient to show that Bl ockbuster’s stated reason
for termnating Terry was pretextual. See Fuentes v. Perskie, 32
F.3d 759, 767 (3d Gr. 1994) (holding “stray remarks” that are
unconnected to the term nation deci sion do not establish pretext
even when nmade by the decision-maker who termnated plaintiff).
Third, Terry also testified that Rasheedah Garner,
another plaintiff and fornmer manager of the Chestnut Hill
Bl ockbuster store, told himthat Urbanek was “trying to get rid
of [him” and that Garner should take every opportunity to “wite
hi mup” for disciplinary violations. Terry Dep. 45:1-5.
However, this comrent suggests a personal aninus against Terry,
not racial bias. Furthernore, since Terry confessed to |eaving
his store unattended, it cannot be inferred that Urbanek made up
the violation as an excuse to term nate Terry.

20 Terry has, at various times, suggested several other

i ndi vi dual s as possible conmparators. In his affidavit, he stated
that a woman naned Sonya had not been fired for |eaving a store
unattended by a keyholder. Terry Decl. § 6, Ex. 7, Pls.” Opp.
Summ J. However, no further information about this woman has
been provided. Wthout any information about Sonya, such as her
enpl oynment history or whether U banek or another Bl ockbuster
supervi sor was aware of her violation, a jury would be unable to
conclude that Sonya was simlarly situated to Terry.

Simlarly, although Terry suggested that an enpl oyee
named Scott DeWtt left his stores unattended by a keyhol der, he
has of fered no evidence that Urbanek or anyone el se was aware of
DeWtt’'s violations. Pls.” Opp. 21.

Finally, Terry points to Patrick Fox as a conparator.
It is undisputed, however, that Fox was term nated by Urbanek for
| eaving his store unattended by a keyholder. Terry Dep. 79:13-
14. Terry argues that Fox is still a viable conparator because
he left his store unattended nany tines before the occasion that
led to his term nation whereas Terry was termnated for his first
of f ense.

This argunent is unavailing. First, Terry testified
that, before his term nation, he hinself had |left his store on a
nunber of occasions, underm ning the claimthat Fox was treated
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for leaving a store unattended by a keyhol der even though Terry
was. Although it is unclear whether Terry and Baumann hel d the
sane position at Bl ockbuster,? the Court wll assume arguendo
that Terry has established a prinma facie case by identifying a
conpar at or who received nore favorabl e treatnent.

Moving to the second step of MDonnell - Dougl as,

Bl ockbuster satisfied its burden of production by providing a
legitimate reason for Terry’'s firing: his violation of conpany
policy by leaving his store unattended by a keyholder. Terry
does not dispute that he did this.? Mreover, although he
points to Baumann as a nore favorably treated conparator,

Bl ockbust er has provi ded evidence that a nunber of white

enpl oyees were term nated for |eaving their stores unattended. 2

differently. Second, there is no evidence that U banek knew of
Fox’s all eged violations before the incident for which Fox was
termnated. Terry will be unable to show that Urbanek favored
Fox by overl ooking violations if he cannot show that Urbanek knew
of the violations.

21 Baumann may have been a training manager who was not
responsi bl e for ensuring that any particular store was attended
by a keyhol der. See supra note 12.

2 Terry argues only that it was “appropriate” that he
took a break. See Pls.” Mem OCpp. Summ J. 57.

= Plaintiffs conplain that their discovery was linmited to
i nformati on about enployees wthin the district nmanaged by
Ur banek whil e defendants now rely, at least in part, on
separation forns fromoutside U banek’s district to show
Bl ockbuster’s policy regarding keyholders. Pls.” Qop. Mt. Summ
J. 58. Even if these out-of-district forns are put aside,

Bl ockbuster has still offered evidence that it term nated any
enpl oyee caught | eaving a store unattended by a keyholder. Terry
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See Ex. 36, Def.’s Mot. Sunm J. (showi ng the Separation Forns of
si x Bl ockbuster enpl oyees whose enpl oynent was term nated because
they left their stores unattended by keyholders). Terry cannot
rely on a single, selectively chosen conparator to denonstrate
pretext. Sinpson, 142 F.3d at 642.

Because Terry has not pointed to evidence fromwhich a
reasonabl e jury could conclude that Bl ockbuster’s legitimte non-
di scrimnatory reason for his term nation was pretextual
Bl ockbuster’s notion for sunmary judgnment will be granted as to

Terry’s clainms for discrimnatory termnation under Title VIl and

8§ 1981.

8. Crai g West

West asserts clains under Title VII and 8§ 1981 for
discrimnatory pronotion and termnation. It is undisputed that

he did not exhaust his adm nistrative renedies. Therefore, his
Title VII clains will be dismssed. Summary judgnent will be
granted as to West’s 8 1981 cl ai ns because West has failed to
establish a prima facie case of discrimnation as to either

claim

bears the burden of showi ng that Bl ockbuster’s reason for firing
hi m was pretextual; he has not net that burden, nor has he argued
under Federal Rule of Cvil Procedure 56(f) that nore discovery
woul d enable himto nmeet that burden.
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a. Facts

West was hired as a custonmer service representative at
the Broad & Tasker store on Septenber 4, 2001. Ex. 21, Def.’s
Mot. Summ J. During an April 2004 interview with Bl ockbuster
security, West stated that he had tw ce observed a Bl ockbuster
manager steal gift cards, but he refused to identify the manager
Mem fr. Stebbins to Urbanek, August 30, 2004, Ex. 22, Def.’s
Mot. Summ J. I n August 2004, West stated to Bl ockbuster
security that he had seen the sane manager apply fraudul ent
credits to a custonmer’s account in May 2004. 1d. He again
refused to identify the manager. |[d.

West does not di spute Bl ockbuster’s claimthat he
refused to cooperate in | oss prevention investigations when
questioned. Pls.” Mem 70. During his deposition, West
testified that, although he had suspicions about which enpl oyees
were stealing fromthe store where he worked, he refused to
answer questions about those suspicions. Wst Dep. 97:18-23. He
testified that he believes his refusal was justified because he
had only suspicions, not proof. 1d. at 98:1-3.

West also testified that, although he never nade a
formal application for a pronotion, he spoke w th Bl ockbuster
supervi sors about being pronoted and did not receive a pronotion.
Id. at 84:14-85:16. Finally, he testified that he was paid |ess

per hour than other unidentified white individuals who had been
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wor ki ng at Bl ockbuster for less tinme than he had. [d. at 74-77.
On Septenber 3, 2004, Bl ockbuster term nated West’s

enpl oynent. Ex. 22, Def.’s Mot. Summ J. The Separation Form

states that West was term nated for aiding and abetting theft and

tw ce refusing to cooperate in a |oss prevention investigation.

| d.
b. Pronotion claim
Summary judgnent will be granted in favor of
Bl ockbuster on West’'s claimfor discrimnatory pronmotion. It is

undi sputed that, before pronoting an enpl oyee, Bl ockbuster
required that he or she conplete the Star Maker programtraining
program West has offered no evidence that he qualified for a
pronotion by conpleting Bl ockbuster’s Star Maker program or that
he formally applied for a pronotion. Moreover, Wst has not
identified any evidence showi ng a causal nexus between his race
and Bl ockbuster’s failure to pronote him 2

Under these circunstances, Wst cannot establish that
he suffered an adverse enploynent action or that his failure to
gain pronotion was related to his race. He has not satisfied the

third or fourth prong of the MDonnell-Douglas prinma facie case.

24 West cites the Marshall Declaration to show that
Marshal | recomrended West for pronotion but that a white enpl oyee
was pronmoted instead. As stated above, this declaration may not
be considered because it is unsworn. See supra note 14.
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Therefore, Blockbuster’s notion for sunmary judgnment will be

granted as to West’'s 8 1981 claimfor discrimnatory pronotion.

C. Term nation claim

Summary judgnent will be granted as to West’s cl ai m of
discrimnatory term nati on because West has not satisfied the
fourth prong of the prina facie case by show ng that he was
term nated under circunstances giving rise to an inference of
di scrimnation. Wst has not offered evidence that his race
pl ayed a role in the decision to termnate him He admts that
he viol ated Bl ockbuster policy by refusing to answer questions
about his suspicions of theft. Wile he may believe that
Bl ockbuster’s policy of requiring enployees to report even
unproven suspicions is msguided, it is not for the Court to
det erm ne whet her an enpl oynent deci sion was wong or m staken.
Brewer, 72 F.3d at 332. West has not pointed to a white enpl oyee
who was retained after simlar behavior, nor has he otherw se
identified circunstances relating to his termnation that give
rise to an inference of unlawful term nation. Because he has not

established the fourth prong of the MDonnell-Douglas prima facie

case, Bl ockbuster’s notion for summary judgnent will be granted

as to West’s 8§ 1981 claimfor discrimnatory term nation.

I11. CONCLUSI ON
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For the reasons stated above, defendant’s notion for
summary judgnent will be denied as to Plaintiff Blanchard s claim
of discrimnatory termnation. Defendant’s notion wll be

granted on all remaining clains. An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TYRA COLEMAN et al ., : ClVIL ACTI ON
NO. 05-4506
Plaintiffs,
V.

BLOCKBUSTER, | NC.

stated in

1

Def endant .

ORDER

AND NOW this 30th day of June 2008, for the reasons
the attached nmenorandum it is hereby ORDERED t hat
Plaintiffs Blackwel | -Murray, Blanchard, Garner, Love-
Cash, diphant, and West’'s clains under Title VII are
DI SM SSED for failure to exhaust adm nistrative

remedi es;

Bl ockbuster’s notion for summary judgnent (doc. no. 97)
is GRANTED as to Plaintiffs Blackwell-Mirray, Col eman,
Garner, Love-Cash, Aiphant, Terry, and West’'s cl ains

under Section 1981, Plaintiff Blanchard’'s claimfor
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di scrimnatory pronotion under Section 1981, and
Plaintiffs Coleman and Terry’' s clains under Title VII;
Bl ockbuster’s notion for summary judgnent (doc. no. 97)
is DENIED as to Plaintiff Blanchard s claimfor

discrimnatory term nation under Section 1981.

AND I'T I S SO ORDERED

/ s/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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